MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO.120 OF 2019

DISTRICT:- AURANGABAD

Yogesh s/o. Suresh Shingnare,

Age : 33 years, Occ. Nil,

R/o0. Room No.06,

Shatatarka, SRPF Camp,

Group-14, Satara Parisar,

Aurangabad. ...APPLICANT

VERSUS

The Commandant,

State Reserve Police Force,

Gut No.14 (IRB),

Aurangabad. ...RESPONDENT

APPEARANCE : Shri A.S.Deshmukh, Advocate for the
Applicant.

Shri M.P.Gude, Presenting Officer
for the respondent.

CORAM : JUSTICE SHRI P.R.BORA, VICE CHAIRMAN
AND
SHRI BIJAY KUMAR, MEMBER (A)
Reserved on : 11-07-2022
Pronounced on : 14-07-2022

ORDER
(PER: JUSTICE SHRI P. R. BORA)

1. The applicant has filed the present O.A. seeking
quashment of the order dated 03-01-2019 passed by

respondent whereby the respondent has dismissed the
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applicant from the services of State Reserve Police Force
(SRPF) by invoking power under Article 311(2)(b) of the

Constitution of India.

2. The applicant entered into the service of SRPF on
09-11-2007 as an Armed Police Constable. At the relevant
time, applicant was posted at SRPF, Aurangabad. It is
alleged that on 24-08-2018 at about 10:30 hours, applicant
snatched gold necklace weighing about 15 gm. from the
person of one Surekha Rajendra Thale. The said lady,
therefore, filed complaint at Police Station, Satara, on the
basis of which C.R.N0.299/2018 was registered against the
applicant for the offence punishable u/s.392 of the IPC. It
is further alleged that applicant was arrested in the said
crime on 12-10-2018 and was remanded to police custody
till 19-10-2018. It is further alleged that while in police
custody applicant confessed his role in 11 crimes of similar
nature i.e. snatching of gold chain from the person of
women. It is further alleged that the applicant while in
custody of the police also disclosed names of goldsmiths to
whom he had sold stolen gold chains. The gold chains and
gold ingot in about 11 cases worth Rs.4,86,100/- were

recovered at the instance of the applicant.
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3. In premise of the aforesaid facts respondent recorded
his opinion that considering the criminal nature and
conduct of the applicant, the witnesses were not likely to
come forward to depose against the applicant. The
respondent further recorded that conducting departmental
enquiry was not possible for one more reason that in the
offence of chain snatching, the police custody was being
granted by different courts and thereafter the applicant was
likely to remain in judicial custody for a quite long period
and as such it was not practicable to hold enquiry against
the applicant. The respondent has further recorded that
though enquiry may not be possible for the reasons
recorded as above, in view of the strong prima facie
evidence available against the applicant, it could have been
fatal for SRPF to keep the applicant in service thenceforth.
In the circumstances, according to the respondent, he was
constrained to invoke provisions under Article 311(2)(b) of

the Constitution of India.

4. The applicant has assailed the impugned order on
various grounds. It is the contention of the applicant that
only on the basis of the offences registered against the
accused and the alleged confession given by the applicant

while in custody of police, respondent has held the
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applicant guilty of the offence alleged against him. It is
contended that the applicant has been falsely implicated in
the alleged crime. It is further contended that the order of
dismissal is in utter violation of the principles of natural
justice and laid down procedure under the departmental
rules. It is the further case of the applicant that
respondent did not make any effort to initiate a regular
departmental enquiry and has thus deprived the applicant
from exercising Constitutional right conferred upon him
which envisages that no person holding civil post shall be
dismissed or removed or reduced in rank, except after an
enquiry in which he has been informed of the charges
against him and given a reasonable opportunity of being
heard in respect of those charges. The applicant has on the
aforesaid grounds sought the quashment of the order

passed against him.

S. The contentions raised in the O.A. are resisted by the
respondent by filing affidavit in reply. In paragraph 6 of the
said affidavit in reply it is stated that since in the primary
enquiry the applicant did not intentionally co-operate to the
respondent and did not answer the questions put to him,
the respondent has taken a decision to dismiss the

applicant from services invoking the provisions under
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Article 311(2)(b) of the Constitution of India. The
respondent has annexed to the affidavit in reply the
document dated 31-10-2018 which is described by the
respondent in paragraph 6 of the affidavit in reply as the

copy of the primary enquiry report.

6. In paragraph 7 of the affidavit in reply it is averred
that because of the registration of 11 offences against the
applicant, image of the SRPF has been lowered down in the
general public. It is further stated that the applicant has
terrorized the common man residing in Aurangabad city. It
is further averred that having regard to the law and order
situation, respondent has taken a conscious decision to
dismiss the applicant without conducting any enquiry so as
to save prestige of the department. It is the further case of
the respondent that articles worth Rs.4,86,100/- are
recovered at the instance of the applicant by the police,
which evinces that the applicant is habitual offender and
cannot be retained in the disciplined force like the SRPF.
The respondent has on the aforesaid grounds prayed for

dismissal of the O.A.

7. We have carefully considered the submissions

advanced on behalf of the applicant and the respondent.
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We have carefully perused the pleadings and the
documents filed on record. It is evident that on the basis of
offences registered against the applicant, the respondent
has dismissed the applicant from the services by invoking
provisions under Article 311(2)(b) of the Constitution of
India. We deem it appropriate to reproduce the impugned

order as it is in vernacular which reads thus:

“Sir®.faal /ssaw / aulf¥r—366 RIAR /2019 /149
airETT 12.03 /01,/2019.

favg — wardlig widEm, 1950 wEfia sIg=8 #.311(2)b)
Said AR...

31 —

o1. a1 3=fl, wylfRr,/366 Fiier gRor R F99a
GG ®qHl WIoF T gl o TS B.14 (ARTE—1),
givEre (wear fAadla) gl wered uidia Rrarg srga
BIYelTd YEOT BY0 & BIIIIN Hdd Al Geal el
TN ygcdla, duerecrRyend q Jdd fQgras
»ord AT (AT el 3iTE.

02. g1 3yeff Syerer sfdt@raeT gt TR ggadid,
durgrgereyvnd 9 sicgad fgras Av g dd e, AT
7edl gl fa24.08.2018 <t 1030 #vavava (Sferwia)
ifeper Isqv wrarer gfvex, sivaEre Jo pald grar
Woie  oid, Y. RUBIYeH  JISTYUR, HrdrRT U,
sivEre gar wwe Hievia qefArardl wra sraarar &rd
TBYTdlct 15 TH qord  WIGrd ¥ WSV g@evl

AT HYT d.  "e¥ ool ga=T fdvwes |ranT
glcfr ¥Ce del ¥1.299,/18 Had 392 wicld, [3.24.08.
2018 ®ISfl 12.41 a1 8T 91T TG HeTd gErd [c.12.10.
2018 ?Idfl 00.01 a1 3cdH HYUIId STl YT 12.12.10.2018
ANfl =grery @.vavwHl.  sic—16, for. sNTEre Ird
"HeT N dol Jwdl 1.12.10.2018 d 19.10.2018 wIfluda
gtefier #ecsl g Tav a1 e Hlast Jvgra syref! e,

03. g7 3reff qa=AT fawes 8T qTEdl 8139 19Uy [
12.10.2018 d 19.10.2018 uwda vidlgda uleflg wHees)
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Rarswed sraarr 9o 11 [8I1dl dgcll axT HAlecdid
Tr@ygd fedadrqd fAfder @lariar fa#! @eard  aurrd
fog=1 zimel sme. @rd®l wer YEArdld qIagH/ TeT
add grg YsIrdict ATl st ST Y& 11 EdArdial
UGBV 4,86,100,/— VIGIT ¥HHd WI=rd 1A /s ored
HYUIIT Tl 6. HeY YHeoll ga=r fdwes wgaqell
g¥rar SYGEl 3T gl avld gAr YwT dodrd a1
g AT fAwes AL IIIGIId  SINIRIYYA Qe
HYUITT 3iTct 3ITE.

04. w1 sefl gu=T fAwes @1 qr@e 88T avld
Avqd T GIuRIyTd € qEIBOT Y A9l EATHE] H1oT
WEHIT T 3TYYITH 3cH Slicll 3T avdlel T YHvnd
ga=T fawee ot (affa fqurfa gleefl sevard svfacara
T YHRTdler gad e adarga faarfia dlaefia gqad
fawes wrer Jvgrard] weflew ye dvik arsla. &rga
wday qrdl fagrig dar gad fawes [Qurfia aleeft @l
& arerdt f&ar «asrd ovvne aiEt sreft st yof @ gt
3TE.

05. g1 el uvme HUwgdF ANl JEId Al
TIITAIHGT Uit losl d Ryl dlosla d i
3qugrd dd W STYUIaY @rdiverd dlseflardt ssavr
fafor gla amé. @M@ weY g&vona Aafia f[Ryarfa
dlwell dvol Fqerd v ardl. g1 qr9ad Arsit yof @rdt
yedfl e,

06. &1 sefl, #@ gIUr AWIS, wHIRuD, WY UGl ylefl
goi e ®.14 (4vrE) INTErE, gldflg Rrarg a1 ygrar
[gad giffrent w9T del dRdlg GlaEr, 1950 Fefler

BT $.311 (2) bB) R Y317 J¥cledr AfEHRrar argv
&6 gl |ulfdr/366 IR g RIER (qear [edla)
I eVl SIGY YT AT YIgd Hdgd dsabh dHild
3ITE.

et /—

(g w1e)
YHIG 9P,
VTS YT GiciT §of 1S &.14 (9I¥74),
STIRITEIS”
8. From the contents of the order as aforesaid, it is
revealed that the respondent has conclusively decided that

the applicant is guilty of the offences registered against him

which are still in legal process with a presumption of
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innocence. We have stated hereinabove the allegations
against the applicant pertaining to the offences registered
against him. The applicant has not denied the fact that
C.R.N0.299/2018 has been registered against the applicant
on 12-10-2018 and thereafter 10 more crimes have been
registered against him during the period between
22-10-2018 to 03-11-2018 at Police Station, Satara
u/s.392 or u/s.394 of the IPC. The applicant has also not
denied that in all those offences he was arrested by the
police. It is matter of record that the applicant was
released on bail in all those cases under the orders of the
competent criminal court. It is also a matter of record that
in 11 matters, the charge sheets have been filed by the
police after having conducted investigation in each of the
said crimes. In view of the facts as aforesaid, criminal
court which would conduct the trial in the aforesaid cases
only can decide the culpability of the accused in
commission of the offences alleged against him, based upon
the evidence which may be adduced before the said court
by giving due opportunity to the applicant to defend the
charges levelled against him. Needless to state that the
burden is on the prosecution to bring before the court all

incriminating material against the applicant and to
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examine the necessary witnesses to prove the guilt of the
accused beyond reasonable doubts. One thing is however
certain that unless the competent criminal court holds the
applicant guilty of the charges levelled against him, the

applicant shall be presumed to be innocent.

0. The respondent has, however, merely on the basis of
the fact that the police has filed charge sheets against the
applicant in 11 cases for the offences punishable u/s.392
or 394 of the IPC has conclusively held the applicant guilty
of the said offences. The course so adopted by the
respondent is, prima facie, against the constitutional
protection provided to the applicant. Article 311(2) of the
Constitution of India provides that no person holding civil
post (applicant is holding civil post) can be dismissed or
removed or reduced in rank except after an enquiry in
which he has been informed of the charges against him and
given a reasonable opportunity of being heard in respect of
those charges. In the present matter, it is the contention of
the respondent that such an attempt was made by the
respondent but the applicant did not co-operate with the
respondents. As we have mentioned hereinbefore, one
document is filed which is termed as primary enquiry

report. We have carefully gone through the said document.
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First paragraph of the said document is in the form of
confession, however, it nowhere reveals that the applicant
has in any way confessed and / or admitted that it was he,
who snatched the gold necklace from the person of one
Surekha Rajendra Thale. What is stated in the said
paragraph is the fact that gold chain was snatched from the
person of the said lady and in that connection offence has
been registered against the applicant in Satara Police
Station at Aurangabad. The so-called enquiry report
further contains the fact that in relation to the aforesaid
incident of chain snatching some questions were put to the
applicant. The very first question is, “whether you admit
the guilt ?” (wev 781 3y 91 378 &I ?). The applicant is
alleged to have answered the said question stating that his
mental condition is not well and he is therefore unable to
give any reply to the said question. The applicant then
refused to put his signature also below the said so-called
report. The further questions are like this, which we are

reproducing hereinbelow in vernacular:

“1)  3MYUIIGY b1 392 HIGIA [2.24.08.2018 ¥ISft 12:41 4T
3q4 Y81 J1Ed Sl 3gT [4.12.10.2018 <ISfl 00:01 arorar
3cH PYUYId JTell.  WeY BT YT HI 38 BT ?
1919 3T9el F&UI0T B ?

SV — WGY YIrdl ocay arsft arfye Rerdt f6& waear
Ht o919 @ HIUIcATE gHIvdl SaY @9 Ied Alel T wqrert
q&fler BT rel.
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2) |G 8T HYVIIed T9ell HIvIar 8q glar ?

3) ey =T Weefl smuvmaw Jrorel #ivid [ rEd
HYUITd 37Tl 3T ?

4) "GV 8T 8 TYYT HIVIRT GITUIIaHT dell fdbar
o Hivft " #¥a gld s ?

5) "eY 8 19T Horegr gRRedla #d, vuiav sraarr
f@&ar sryvr wr«argla gedlavy adrr ?

6) WY 19V QeI sreavr gidl av ST9er Wew §19 Y6l
wvol ydlf assTar &1 Hefddl! et ?

7) WeY @ Hedddl YU BIV—HIUT eI BRI
gld ?

8) weY  YeIrdld EWdUd ddd  Hlddcdd 3190
&I bl ?

9)  smgvr sargda fadt d@T T FHUIHIUIG gHIREA [E
pdd ome. [Far BT TEIAEL STIUT WEATT "dell 318

@1 ?

10) AT S(IIGY JTYUNIGY YET GIEel Slcdl 38 3ar
TYUINT TEIGIT AT qElt 3cd smatell 3me Y & ? 7

10. We are constrained to observe that a totally
impermissible course was adopted by the respondent in
conducting such type of enquiry and in putting such type of
questions to the applicant. Law is well settled that, if a
criminal prosecution is pending, even the departmental
enquiry cannot be simultaneously conducted on the same
charges as are there in the criminal case and on the same
set of facts or evidence which is there in the criminal case
for the reason that the delinquent cannot be compelled to

open his defence which he may take in defending the
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criminal prosecution against him. When the criminal
prosecution was pending, it is unconscionable why the
questions like ‘whether he admits the charge’ and further

that ‘what was his intention in committing such crimes

were put to applicant.

11. In the order of dismissal, respondent has cited the
same reason for dismissing the applicant without holding
any enquiry against him. It appears to us that respondent
has recorded reasons justifying how it is not necessary to
conduct the enquiry in view of the evidence collected
against the applicant during the investigation conducted in
the crimes registered against the applicant. While invoking
the provisions wunder Article 311(2)(b), following two
conditions must be satisfied to sustain any action taken
thereunder. These are: -

(i) There must exist a situation which renders
holding of any enquiry, “not reasonably practicable;
and
(i) The disciplinary authority must record in
writing its reasons in support of its satisfaction.
12. It is thus, evident that reasons are to be recorded to
justify how it was not reasonably practicable to hold the

enquiry against the applicant before ordering his dismissal.

Whether or not to hold an enquiry is not within the
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discretion of the respondents. Normal rule is that no
person can be dismissed, removed or reduced in rank
without conducting an enquiry in which the said person
has been informed of the charges against him and given a
reasonable opportunity of being heard in respect of those
charges. Aforesaid course can be deviated only in the
circumstances rendering holding of an enquiry not
reasonably practicable. The constitutional right conferred
upon the delinquent cannot be dispensed with lightly or
arbitrarily or out of ulterior motive or merely in order to

avoid holding of an enquiry.

13. In the instant matter, respondent has utterly failed in
justifying his action of not holding enquiry against the
applicant before ordering his dismissal. As is revealing
from the contents of the impugned order, the reason as has
been assigned is that because of the criminal conduct of
the applicant no witness will dare to depose against him
even if the departmental enquiry is held. One more reason
has been assigned that since the applicant was in police
custody and then in magistrate custody for quite a long
period, it was difficult to conduct the departmental enquiry
against the applicant. Both the aforesaid reasons are liable

to be rejected at the threshold. It cannot be accepted that
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the witnesses were not likely to come forward to depose
against the applicant in the departmental enquiry.
Moreover, names of such witnesses are not disclosed by the
respondents. Further, the complainants who did not fear
in lodging reports in the respective cases with the police
were not likely to have any fear in deposing before the
enquiry officer had the regular departmental enquiry
conducted against the applicant. Similarly, other witnesses
who may be panch witnesses on recovery, the police officers
who recorded the statement of the applicant in pursuance
of which the alleged recoveries are set to be made were also
not likely to have any fear in deposing before the Enquiry
Officer in the enquiry proceedings. Thus, the aforesaid
cannot be an acceptable reason for not conducting the

regular departmental enquiry against the applicant.

14. The remand of the applicant, first in police custody
and then in magistrate custody, even if it may be of longer
period, cannot be a ground for dispensing with the enquiry
against the applicant. Having regard to the facts and
circumstances existing in the matter, it appears to us that
it was very much possible for the respondent to conduct

regular enquiry against the applicant by giving due
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opportunity to the applicant to defend the charges levelled

against him.

15. The law is well settled that a constitutional right
conferred upon a delinquent cannot be dispensed with
lightly or arbitrarily or merely in order to avoid holding of
an enquiry. According to us, the reasons as have been
canvassed by the learned Presenting Officer are neither
objective nor reasonable in the facts of the present case. It
appears to us that the respondent has adopted a wrong and
illegal method in ordering dismissal of the applicant from
the Police services. The order so passed by the respondent
is in utter disregard of the principles of natural justice. As
has been held by the Hon’ble Apex Court in the case of
Jaswant Singh Vs. State of Punjab [1991 AIR (SC) 385,
the decision to dispense with the departmental enquiry
cannot be rested solely on the ipse dixit of the concerned
authority. The Hon’ble Apex Court has further held that
when the satisfaction of the concerned authority is
questioned in a Court of law, it is incumbent on those, who
support the order to show that satisfaction is based on
certain objective facts and is not the outcome of the whim
or caprice of the concerned officer. The respondent has

utterly failed in convincing us that any such circumstance
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was prevailing so as to dispense with the enquiry envisaged
by Article 311(2) of the Constitution. Respondent has,
thus, arbitrarily exercised the power vested in him. Though
the learned Presenting Officer has placed reliance on the
judgment of the Hon’ble Apex Court in the case of Ved
Mitter Gill Vs. Union Territory Administration,
Chandigarh and others [(2015(3) SLR 739 (SC])], the facts
in the said matter were altogether different than the facts

involved in the present matter.

16. In view of the fact that no material has been placed by
the respondent to establish that it was necessary to
dispense with a normal enquiry against the applicant in
terms of proviso (b) appended to clause (2) of Article 311 of
the Constitution, we are of the opinion that the impugned
order cannot be sustained and deserves to be set aside. It
is accordingly set aside. The respondent is directed to
reinstate the applicant in service within one month from
the date of this order. However, in view of the discussion
made by us in the body of judgment it would be open to the
respondent to initiate the departmental enquiry against the
applicant if he so desires. Payment of back-wages shall
abide by the result of the said enquiry. Such enquiry, if

any, must be initiated as expeditiously as possible and not
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later than two months from the date of passing of this order
and shall be completed within six months from its
commencement. The applicant shall ensure that the
enquiry proceedings are not delayed or protracted at his

instance.

The Original Application is allowed in the aforesaid

terms. There shall be no order as to costs.

(BIJAY KUMAR) (JUSTICE P.R. BORA)
MEMBER (A) VICE CHAIRMAN

Place : Aurangabad
Date : 14th July, 2022
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