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1. The applicant has filed the present O.A. seeking

quashment of the order dated 03-01-2019 passed by

respondent whereby the respondent has dismissed the
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applicant from the services of State Reserve Police Force

(SRPF) by invoking power under Article 311(2)(b) of the

Constitution of India.

2. The applicant entered into the service of SRPF on

09-11-2007 as an Armed Police Constable. At the relevant

time, applicant was posted at SRPF, Aurangabad.  It is

alleged that on 24-08-2018 at about 10:30 hours, applicant

snatched gold necklace weighing about 15 gm. from the

person of one Surekha Rajendra Thale.  The said lady,

therefore, filed complaint at Police Station, Satara, on the

basis of which C.R.No.299/2018 was registered against the

applicant for the offence punishable u/s.392 of the IPC.  It

is further alleged that applicant was arrested in the said

crime on 12-10-2018 and was remanded to police custody

till 19-10-2018.  It is further alleged that while in police

custody applicant confessed his role in 11 crimes of similar

nature i.e. snatching of gold chain from the person of

women. It is further alleged that the applicant while in

custody of the police also disclosed names of goldsmiths to

whom he had sold stolen gold chains.  The gold chains and

gold ingot in about 11 cases worth Rs.4,86,100/- were

recovered at the instance of the applicant.
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3. In premise of the aforesaid facts respondent recorded

his opinion that considering the criminal nature and

conduct of the applicant, the witnesses were not likely to

come forward to depose against the applicant.  The

respondent further recorded that conducting departmental

enquiry was not possible for one more reason that in the

offence of chain snatching, the police custody was being

granted by different courts and thereafter the applicant was

likely to remain in judicial custody for a quite long period

and as such it was not practicable to hold enquiry against

the applicant.  The respondent has further recorded that

though enquiry may not be possible for the reasons

recorded as above, in view of the strong prima facie

evidence available against the applicant, it could have been

fatal for SRPF to keep the applicant in service thenceforth.

In the circumstances, according to the respondent, he was

constrained to invoke provisions under Article 311(2)(b) of

the Constitution of India.

4. The applicant has assailed the impugned order on

various grounds.  It is the contention of the applicant that

only on the basis of the offences registered against the

accused and the alleged confession given by the applicant

while in custody of police, respondent has held the
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applicant guilty of the offence alleged against him.  It is

contended that the applicant has been falsely implicated in

the alleged crime.  It is further contended that the order of

dismissal is in utter violation of the principles of natural

justice and laid down procedure under the departmental

rules.  It is the further case of the applicant that

respondent did not make any effort to initiate a regular

departmental enquiry and has thus deprived the applicant

from exercising Constitutional right conferred upon him

which envisages that no person holding civil post shall be

dismissed or removed or reduced in rank, except after an

enquiry in which he has been informed of the charges

against him and given a reasonable opportunity of being

heard in respect of those charges. The applicant has on the

aforesaid grounds sought the quashment of the order

passed against him.

5. The contentions raised in the O.A. are resisted by the

respondent by filing affidavit in reply.  In paragraph 6 of the

said affidavit in reply it is stated that since in the primary

enquiry the applicant did not intentionally co-operate to the

respondent and did not answer the questions put to him,

the respondent has taken a decision to dismiss the

applicant from services invoking the provisions under
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Article 311(2)(b) of the Constitution of India.  The

respondent has annexed to the affidavit in reply the

document dated 31-10-2018 which is described by the

respondent in paragraph 6 of the affidavit in reply as the

copy of the primary enquiry report.

6. In paragraph 7 of the affidavit in reply it is averred

that because of the registration of 11 offences against the

applicant, image of the SRPF has been lowered down in the

general public.  It is further stated that the applicant has

terrorized the common man residing in Aurangabad city.  It

is further averred that having regard to the law and order

situation, respondent has taken a conscious decision to

dismiss the applicant without conducting any enquiry so as

to save prestige of the department. It is the further case of

the respondent that articles worth Rs.4,86,100/- are

recovered at the instance of the applicant by the police,

which evinces that the applicant is habitual offender and

cannot be retained in the disciplined force like the SRPF.

The respondent has on the aforesaid grounds prayed for

dismissal of the O.A.

7. We have carefully considered the submissions

advanced on behalf of the applicant and the respondent.
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We have carefully perused the pleadings and the

documents filed on record.  It is evident that on the basis of

offences registered against the applicant, the respondent

has dismissed the applicant from the services by invoking

provisions under Article 311(2)(b) of the Constitution of

India.  We deem it appropriate to reproduce the impugned

order as it is in vernacular which reads thus:

“tk-dz-fopkS@cMrQZ@liksf’k&366 f’kaxukjs@2019@149

vkSjaxkckn fn-03@01@2019-

fo"k; %&  Hkkjrh; lafo/kku] 1950 e/khy vuqPNsn Øa-311¼2½¼b½
varxZr vkns’k---

vkns’k %&

01- T;k vFkhZ] liksf’k@366 ;ksxs’k lqjs’k f’kaxukjs use.kqd
iz’kklu daiuh jkT; jk[kho iksyhl cy xV dz-14 ¼Hkkjkc&1½]
vkSjaxkckn ¼l/;k fuyachr½ rqEgh l’kL= iksyhl f’kikbZ vlqu
dk;|kps j{k.k dj.ks gs dk;ns’khj drZO; vlrkauk lq/nk rqEgh
xqUgsxkjh izo`Rrhps] cstckcnkji.kkps o vR;ar fo?kkrd d`R;
dsY;kps ek÷;k fun’kZukl vkys vkgs-

02- T;k vFkhZ miyC/k vfHkys[kko:u rqEgh xqUgsxkjh izo`Rrhps]
cstckcnkji.kkps o vR;ar fo?kkrd xSj d`R; dsys vkgs- T;k
e/;s rqEgh fn-24-08-2018 jksth 10-30 ch-,l-,u-,y- ¼VsfyQksu½
vkWfQl jksMoj lkrkjk ifjlj] vkSjaxkckn ;sFks fQ;kZnh lqjs[kk
jktsanz Fkkys] jk- js.kqdkiqje chMck;ikl] lkrkjk ijhlj]
vkSjaxkckn g;k leFkZ eafnjkr n’kZuklkBh tkr vlrkauk R;kaps
xG;krhy 15 xzWe otukps lksU;kps ‘kkWV xaB.k cGtcjhus
fgldkowu pks:u ?ksowu xsys- lnj izdj.kh rqeP;k fo:/n lkrkjk
iksyhl LVs’ku ;sFks xqjua-299@18 dye 392 Hkkanfo] fn-24-08-
2018 jksth 12-41 ok xqUgk uksan nk[ky d:u rqEgkl fn-12-10-
2018 jksth 00-01 ok- vVd dj.;kr vkyh vlqu fn-12-10-2018
jksth U;k;ky; ts-,e-,Q-lh- dksVZ&16] ft- vkSjaxkckn ;kaps
le{k gtj dsys vlrk fn-12-10-2018 rs 19-10-2018 jksthi;Zar
iksyhl dLVMh o uarj ek- U;k;ky;hu dksBMh ns.;kr vkyh vkgs-

03- T;k vFkhZ rqeP;k fo:/n xqUgk nk[ky gksÅu vki.kkl fn-
12-10-2018 rs 19-10-2018 i;Zar jksthi;Zar iksyhl dLVMh
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fjekaMe/;s vlrkuk vki.k 11 xqUg;kph dcqyh nsÅu efgykaps
eaxGlq= fgldkoqu fofo/k lksukjkauk foØh dsY;kps riklkr
fu”iUu >kys vkgs- R;kiSdh lgk xqUg;krhy eaxGlq=@xaBu
rlsp ikp xqUg;krhy lksU;kph yxMh vlk ,d.k 11 xqUg;krhy
,dq.k 4]86]100@& ,o<;k jdesps lksU;kps nkfxus@yxM tIr
dj.;kr vkys vkgs- lnj izdj.kh rqeP;k fo:/n ld`rn’kZuh
iqjkok miyC/k vlwu rqEgh ojhy izek.ks xqUgk dsY;kps fu”iUu
>kY;kus rqeP;k fo:/n ek- U;k;ky;kr nks”kkjksii= nk[ky
dj.;kr vkys vkgs-

04- T;k vFkhZ rqeP;k fo:/n xqUgk nk[ky gksmu ojhy
xSjorZukP;k nks”kkjksikaps Li”Vhdj.kkuqlkj vkiyk xqUg;ke/;s eksBk
lgHkkx vlY;kus vki.kkl vVd >kyh vlwu rjhgh ;k izdj.kkr
rqeP;k fo:/n tjh fu;fer foHkkxh; pkSd’kh dj.;kps BjfoY;kl
;k izdj.kkrhy rqeps xqUgsxkjh orZukeqGs foHkkxh; pkSd’khr rqeps
fo:/n lk{k ns.;klkBh lk{khnkj iq<s ;s.kkj ukghr- R;keqGs
loZd”k ckch fopkjkr ?ksrk rqeps fo:/n foHkkxh; pkSd’kh dj.ks
gs oktoh fdaok O;ogk;Z Bj.kkj ukgh v’kh ek>h iq.kZ [kk=h iVyh
vkgs-

05- T;k vFkhZ vki.kkl eaxGlq= pksjhP;k xqUg;kr ek-
U;k;ky;kdMqu iksyhl dksBMh o U;k;ky;hu dksBMhr fn?kZdkG
Bso.;kr ;sr vlY;kus vki.kkoj [kkrsfugk; pkSd’khlkBh vMp.k
fuekZ.k gksr vkgs- R;keqGs lnj izdj.kkr fu;fer foHkkxh;
pkSd’kh dj.ks O;ogk;Z gks.kkj ukgh- ;k ckcr ek>h iq.kZ [kk=h
iVyh vkgs-

06- R;k vFkhZ] eh lqjs’k ekVs] lekns’kd] jkT; jk[kh iksyhl
cy xV dz-14 ¼Hkkjkc½ vkSjaxkckn] iksyhl f’kikbZ ;k inkpk
fu;qDr izkf/kdkjh Eg.kqu eyk Hkkjrh; lafo/kku] 1950 e/khy
vuqPNsn Øa-311 ¼2½ ¼b½ }kjs iznku vlysY;k vf/kdkjkpk okij
d:u rqEgh liksf’k@366 ;ksxs’k lqjs’k f’kaxukjs ¼l/;k fuyachr½
;kl lnjhy vkns’k izkIr >kY;k iklqu lsosrqu cMrQZ djhr
vkgs-

Lok{kjh@&
¼lqjs’k ekVs½

lekns'kd]
jkT; jk[kho iksyhl cy xV dz-14 ¼Hkkjkc½]

vkSjaxkckn”

8. From the contents of the order as aforesaid, it is

revealed that the respondent has conclusively decided that

the applicant is guilty of the offences registered against him

which are still in legal process with a presumption of
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innocence.  We have stated hereinabove the allegations

against the applicant pertaining to the offences registered

against him.  The applicant has not denied the fact that

C.R.No.299/2018 has been registered against the applicant

on 12-10-2018 and thereafter 10 more crimes have been

registered against him during the period between

22-10-2018 to 03-11-2018 at Police Station, Satara

u/s.392 or u/s.394 of the IPC. The applicant has also not

denied that in all those offences he was arrested by the

police.  It is matter of record that the applicant was

released on bail in all those cases under the orders of the

competent criminal court.  It is also a matter of record that

in 11 matters, the charge sheets have been filed by the

police after having conducted investigation in each of the

said crimes.  In view of the facts as aforesaid, criminal

court which would conduct the trial in the aforesaid cases

only can decide the culpability of the accused in

commission of the offences alleged against him, based upon

the evidence which may be adduced before the said court

by giving due opportunity to the applicant to defend the

charges levelled against him.  Needless to state that the

burden is on the prosecution to bring before the court all

incriminating material against the applicant and to
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examine the necessary witnesses to prove the guilt of the

accused beyond reasonable doubts.  One thing is however

certain that unless the competent criminal court holds the

applicant guilty of the charges levelled against him, the

applicant shall be presumed to be innocent.

9. The respondent has, however, merely on the basis of

the fact that the police has filed charge sheets against the

applicant in 11 cases for the offences punishable u/s.392

or 394 of the IPC has conclusively held the applicant guilty

of the said offences.  The course so adopted by the

respondent is, prima facie, against the constitutional

protection provided to the applicant.  Article 311(2) of the

Constitution of India provides that no person holding civil

post (applicant is holding civil post) can be dismissed or

removed or reduced in rank except after an enquiry in

which he has been informed of the charges against him and

given a reasonable opportunity of being heard in respect of

those charges.  In the present matter, it is the contention of

the respondent that such an attempt was made by the

respondent but the applicant did not co-operate with the

respondents.  As we have mentioned hereinbefore, one

document is filed which is termed as primary enquiry

report.  We have carefully gone through the said document.
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First paragraph of the said document is in the form of

confession, however, it nowhere reveals that the applicant

has in any way confessed and / or admitted that it was he,

who snatched the gold necklace from the person of one

Surekha Rajendra Thale.  What is stated in the said

paragraph is the fact that gold chain was snatched from the

person of the said lady and in that connection offence has

been registered against the applicant in Satara Police

Station at Aurangabad. The so-called enquiry report

further contains the fact that in relation to the aforesaid

incident of chain snatching some questions were put to the

applicant.  The very first question is, “whether you admit

the guilt ?” (lnj xqUgk vki.kkl ekU; vkgs dk; ?). The applicant is

alleged to have answered the said question stating that his

mental condition is not well and he is therefore unable to

give any reply to the said question.  The applicant then

refused to put his signature also below the said so-called

report.  The further questions are like this, which we are

reproducing hereinbelow in vernacular:

“1½ vki.kkoj dye 392 Hkknafo fn-24-08-2018 jksth 12%41 ok-
vUo;s xqUgk nk[ky >kysyk vlqu fn-12-10-2018 jksth 00%01 oktrk
vVd dj.;kr vkyh- lnj xqUgk vki.kkl ekU; vkgs dk; ?
;kckcr vkiys Eg.k.ks dk; ?

mRrj & lnj iz’ukaph mRrjs ek>h ekufld fLFkrh fBd ulY;kus
eh tckc o dks.kR;kgh izdkjph mRrjs nsm ‘kdr ukgh o Lok{kjh
ns[khy djhr ukgh-
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2½ lnj xqUgk dj.ksckcr vkiyk dks.krk gsrq gksrk ?

3½ lnj xqUgk laca/kh vki.kkoj vk.k[kh dks.krs xqUgs nk[ky
dj.;kr vkys vkgs ?

4½ lnj xqUgk gk vki.k dks.kkP;k lkax.;ko:u dsyk fdaok
vki.kkl dks.kh lgdk;Z djhr gksrs dk; ?

5½ lnj xqUgs vki.k dks.kR;k ifjfLFkrhr dsys] jtsoj vlrkuk
fdaok vki.k lkIrkghd lqVVhoj vlrkuk ?

6½ tj vki.kkl iS’kkph vMp.k gksrh rj vki.k lnj ckc xqUgk
dj.ks iqohZ ofj”Bkauk dk dGfoyh ukgh ?

7½ lnj xqUgk djrsosGh vki.kkl dks.k&dks.k lgk¸; dfjr
gksrs ?

8½ lnj xqUg;krhy gLrxr dsysys ekyeRrsps vki.k
dk; dsys ?

9½ vki.k vkrki;Zar fdrh osGk o dks.kdks.krs izdkjph xqUgs
dsysys vkgs- fdaok dks.kR;k xqUg;ke/;s vki.k lgHkkx ?ksryk vkgs
dk ?

10½ ;k vxksnj vki.kkoj xqUgk nk[ky >kysyk vkgs vFkok
vki.kkl ,[kkn;k xqUg;klaca/kh vVd >kysyh vkgs vxj dls ? ”

10. We are constrained to observe that a totally

impermissible course was adopted by the respondent in

conducting such type of enquiry and in putting such type of

questions to the applicant.  Law is well settled that, if a

criminal prosecution is pending, even the departmental

enquiry cannot be simultaneously conducted on the same

charges as are there in the criminal case and on the same

set of facts or evidence which is there in the criminal case

for the reason that the delinquent cannot be compelled to

open his defence which he may take in defending the
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criminal prosecution against him.  When the criminal

prosecution was pending, it is unconscionable why the

questions like ‘whether he admits the charge’ and further

that ‘what was his intention in committing such crimes’

were put to applicant.

11. In the order of dismissal, respondent has cited the

same reason for dismissing the applicant without holding

any enquiry against him.  It appears to us that respondent

has recorded reasons justifying how it is not necessary to

conduct the enquiry in view of the evidence collected

against the applicant during the investigation conducted in

the crimes registered against the applicant.  While invoking

the provisions under Article 311(2)(b), following two

conditions must be satisfied to sustain any action taken

thereunder.  These are: -

(i) There must exist a situation which renders

holding of any enquiry, “not reasonably practicable;

and

(ii) The disciplinary authority must record in

writing its reasons in support of its satisfaction.

12. It is thus, evident that reasons are to be recorded to

justify how it was not reasonably practicable to hold the

enquiry against the applicant before ordering his dismissal.

Whether or not to hold an enquiry is not within the
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discretion of the respondents.  Normal rule is that no

person can be dismissed, removed or reduced in rank

without conducting an enquiry in which the said person

has been informed of the charges against him and given a

reasonable opportunity of being heard in respect of those

charges.  Aforesaid course can be deviated only in the

circumstances rendering holding of an enquiry not

reasonably practicable.  The constitutional right conferred

upon the delinquent cannot be dispensed with lightly or

arbitrarily or out of ulterior motive or merely in order to

avoid holding of an enquiry.

13. In the instant matter, respondent has utterly failed in

justifying his action of not holding enquiry against the

applicant before ordering his dismissal.  As is revealing

from the contents of the impugned order, the reason as has

been assigned is that because of the criminal conduct of

the applicant no witness will dare to depose against him

even if the departmental enquiry is held. One more reason

has been assigned that since the applicant was in police

custody and then in magistrate custody for quite a long

period, it was difficult to conduct the departmental enquiry

against the applicant.  Both the aforesaid reasons are liable

to be rejected at the threshold.  It cannot be accepted that
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the witnesses were not likely to come forward to depose

against the applicant in the departmental enquiry.

Moreover, names of such witnesses are not disclosed by the

respondents.  Further, the complainants who did not fear

in lodging reports in the respective cases with the police

were not likely to have any fear in deposing before the

enquiry officer had the regular departmental enquiry

conducted against the applicant.  Similarly, other witnesses

who may be panch witnesses on recovery, the police officers

who recorded the statement of the applicant in pursuance

of which the alleged recoveries are set to be made were also

not likely to have any fear in deposing before the Enquiry

Officer in the enquiry proceedings.  Thus, the aforesaid

cannot be an acceptable reason for not conducting the

regular departmental enquiry against the applicant.

14. The remand of the applicant, first in police custody

and then in magistrate custody, even if it may be of longer

period, cannot be a ground for dispensing with the enquiry

against the applicant.  Having regard to the facts and

circumstances existing in the matter, it appears to us that

it was very much possible for the respondent to conduct

regular enquiry against the applicant by giving due



15 O.A.No.120/2019

opportunity to the applicant to defend the charges levelled

against him.

15. The law is well settled that a constitutional right

conferred upon a delinquent cannot be dispensed with

lightly or arbitrarily or merely in order to avoid holding of

an enquiry.  According to us, the reasons as have been

canvassed by the learned Presenting Officer are neither

objective nor reasonable in the facts of the present case.  It

appears to us that the respondent has adopted a wrong and

illegal method in ordering dismissal of the applicant from

the Police services.  The order so passed by the respondent

is in utter disregard of the principles of natural justice.  As

has been held by the Hon’ble Apex Court in the case of

Jaswant Singh Vs. State of Punjab [1991 AIR (SC) 385,

the decision to dispense with the departmental enquiry

cannot be rested solely on the ipse dixit of the concerned

authority. The Hon’ble Apex Court has further held that

when the satisfaction of the concerned authority is

questioned in a Court of law, it is incumbent on those, who

support the order to show that satisfaction is based on

certain objective facts and is not the outcome of the whim

or caprice of the concerned officer.  The respondent has

utterly failed in convincing us that any such circumstance
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was prevailing so as to dispense with the enquiry envisaged

by Article 311(2) of the Constitution. Respondent has,

thus, arbitrarily exercised the power vested in him. Though

the learned Presenting Officer has placed reliance on the

judgment of the Hon’ble Apex Court in the case of Ved

Mitter Gill Vs. Union Territory Administration,

Chandigarh and others [(2015(3) SLR 739 (SC)], the facts

in the said matter were altogether different than the facts

involved in the present matter.

16. In view of the fact that no material has been placed by

the respondent to establish that it was necessary to

dispense with a normal enquiry against the applicant in

terms of proviso (b) appended to clause (2) of Article 311 of

the Constitution, we are of the opinion that the impugned

order cannot be sustained and deserves to be set aside.  It

is accordingly set aside.  The respondent is directed to

reinstate the applicant in service within one month from

the date of this order.  However, in view of the discussion

made by us in the body of judgment it would be open to the

respondent to initiate the departmental enquiry against the

applicant if he so desires.  Payment of back-wages shall

abide by the result of the said enquiry.  Such enquiry, if

any, must be initiated as expeditiously as possible and not
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later than two months from the date of passing of this order

and shall be completed within six months from its

commencement.  The applicant shall ensure that the

enquiry proceedings are not delayed or protracted at his

instance.

The Original Application is allowed in the aforesaid

terms.  There shall be no order as to costs.

(BIJAY KUMAR) (JUSTICE P.R. BORA)
MEMBER (A) VICE CHAIRMAN

Place : Aurangabad
Date  : 14th July, 2022
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